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How excessive is your parachute? While change-of-control bonuses and severance packages 
do not usually fail legal review, many of them generate unwelcome tax consequences, such as the 
loss of deductibility as an excess parachute payment under IRC Section 280G, with a 
corresponding excise tax on the payee under Section 4999. The rules for computing the 
nondeductible amount are characteristically complex. One consequence is that agreements with 
executives below the superstar level often contain cutback clauses, which allow the company to 
reduce payments and avoid paying the excess. The highest-powered executives, however, 
sometimes reverse this process. They require the company to gross up the severance payments to 
compensate for the excise tax and for the income tax, interest, and penalties on the gross-up. 
Among the wrinkles the author identifies in determining whether Section 280G applies is the 
requirement (in the case of asset sales rather than mergers or stock purchases) that at least 30% of 
the parent company’s assets change hands. Thus, if a company sells its stock in a subsidiary 
comprising less than 30% of its total assets, Section 280G will not apply to the executives of 
either the parent or the subsidiary. 

Compensation delayed is taxation applied. Section 409A, a relatively recent addition to the 
Internal Revenue Code, imposes immediate taxation on an employee of deferred compensation 
that fails specified criteria. It also penalizes delays in payment and imposes rigid payout 
timetables. For an executive severance arrangement to comply with the Section 409A criteria, the 
right to payment must be nonvested or otherwise subject to a substantial risk of forfeiture, and 
payment must be made within 2½ months following the trigger event (termination). The author 
admonishes that change-of-control severance agreements require full payment within this 2½ 
months and that the same requirement applies to any expense reimbursements to which the 
employee would be entitled. He also suggests, as a general matter, that acquirors could 
renegotiate severance agreements with executives they wish to retain, having any changes take 
effect before the triggering termination event. 

Abstracted from Tax Management Compensation Planning Journal, published by BNA Tax Management, 
1250 23rd Street NW, Washington, DC 20037. For more information, call Bureau of National Affairs, (800) 372-
1033; or visit www.bna.com/tm/jc_compplanjournal.htm. 
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Qualified stock purchases and the 338 election. When an acquiror buys at least 80% of a 
target for consideration within 12 months, whether through stock or cash in exchange for the 
target’s stock, the acquiror is deemed to have made a qualifying stock purchase (QSP). Under the 
Internal Revenue Code, tax attorney Richard Morris explains, the acquiring company (and usually 
the target as well) is entitled to make a Section 338 election. Doing so allows the buyer to record 
the assets at market value, as if the target’s assets had been acquired rather than its stock. Such a 
choice provides the buyer with a stepped-up basis for assets that have appreciated in the target’s 
hands. One catch is that the acquiror can make this election only if the target is either at least an 
80%-owned subsidiary from a consolidated group of companies or is an S corporation. 

The step transaction moves forward. Problems with the 338 election emerged in 1990, when 
the IRS issued a ruling in a case that negated an election. The acquiror had merged a subsidiary 
into a target, paying cash to its shareholders in the process, and the entity subsequently merged 
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into the acquiror. Rather than recognizing the substance of the deal (i.e., that the target had been 
acquired), the IRS viewed the transaction in steps and ruled that the second merger was 
tantamount to the sub’s liquidation. This recognized the company’s payment to the target’s 
shareholders as a QSP, notes the author, but the liquidation treatment of the subsidiary eliminated 
any chance for the 338 election. This resulted in the acquiror recording the sub’s assets at their 
previous book value rather than at market value, not the acquiror’s hoped-for outcome. The ruling 
sent M&A planners into a tizzy and caused considerable confusion for tax practitioners. 

New rulings help the cause. The IRS further muddied the waters in 2001 when it negated 
QSPs in two multistep deals that the parties had assumed would qualify for 338 election. 
Realizing the frustration among dealmakers, the IRS finally issued proposed regulations in 2003, 
which became final in mid-2006. The new rules allow the acquiror a choice: either view the deal 
in steps, as the IRS had ruled in the earlier cases, or apply the 338 election. Startlingly, the IRS 
provides some examples in the regulation materials establishing that taxpayers can make a choice 
in a situation which, prior to the regulatory change, would have not been favorable to the 
acquiror. As a result of the ruling, the author indicates, dealmakers can now feel confident that 
the IRS will respect their Code Sec. 338(h)(10) elections. 

Abstracted from M&A Tax Report, published by CCH Tax and Accounting, 2700 Lake Cook Road, Riverwoods, 
IL 60015. To subscribe, call (888) CCH-REPS; or visit http://tax.cchgroup.com/Aspen/default. 
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