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If in TAM 200512021 the Superior Proposal 
came along two years after the “significant” 
shareholder recommends that the taxpayer 
terminate the Merger Agreement, would the 
IRS claim that the costs incurred two years 
prior require capitalization? I doubt it. So 
in this instance, a “stitch in time” might 
actually cost a deduction, whereas patience 

might mean more than a virtue. It might 
also mean a deduction.

Taxpayers will be faced with many positions that 
are different than the scenario in TAM 200512021. 
The facts are going to be critical. Taxpayers 
should be aware of the Treasury Regulations’ 
requirements and the fact that the IRS is seeking 
to expand the scope of INDOPCO. 

Book Review: Daniel W. Hindert, Joseph J. Dehner 
and Patrick J. Hindert’s STRUCTURED SETTLEMENTS 
AND PERIODIC PAYMENT JUDGMENTS
By Mark A. Muntean • Robert W. Wood, P.C. • San Francisco

Structured settlements are not new. At its 
root, a structured settlement is simply a 
settlement that calls for periodic payments 
made over time. In a structured settlement 
of a personal injury action, which is where 
structures began, the plaintiff generally 
receives payments monthly or annually, 
instead of receiving payment in one lump 
sum. There are tax as well as nontax 
advantages. The use of periodic payments 
in settlements has been gaining increased 
popularity since the 1970s. 

In fact, they are now an established part of 
the practice of many personal injury lawyers. 
Similarly, structured settlements are becoming 
an increasing part of the work of defense 
lawyers. Tax lawyers often are asked to address 
the tax consequences of a structure.

In that regard, a copy of STRUCTURED SETTLEMENTS 
AND PERIODIC PAYMENT JUDGMENTS, written by 
Daniel W. Hindert, Joseph J. Dehner and Patrick 
J. Hindert and published by Law Journal Press, 
recently landed on my desk. Originally published 
in 1986, it is a looseleaf tome that the authors 
have updated frequently ever since.

Lay of the Land
Falling open at nearly the center, the authors 
divide the book into two parts. The first half of 
the book comprises 15 chapters. The first two 
chapters provide a discussion of the history of 
structured settlements and a high-level review 
of the taxation of damage awards received 
by claimants. The more interesting chapters 
of the book follow. These chapters address 

issues related to financing alternatives, the 
role of the plaintiff and defense counsel, 
case preparation, negotiation and closing and 
topics such as workers compensation and 
special needs trust. A major topic discussed 
throughout the book is the use of Code Sec. 
468B qualified settlement trusts. 

Later in the book, the authors discuss 
the specifics of factoring transactions, the 
Uniform Periodic Payment Settlements Act 
and a miscellany of state statutes, as well as 
different aspects of annuity testimony and the 
impact of social security. Many of these topics 
are frequently overlooked by practitioners 
and to my knowledge are not discussed in 
such detail elsewhere.

Cleaning Things up
The authors provide an authoritative and 
practical approach to the subject, highlighting 
and alerting the reader to a number of traps 
for the unwary. A chapter I found especially 
interesting relates to environmental claims, 
a topic recently discussed in the M&A 
TAX REPORT. The authors discuss aspects 
of environmental personal injury actions, 
superfund cases and using a Code Sec. 468B 
qualified settlement fund in connection with 
environmental settlements. 

Of specific interest is the authors’ note that 
a Code Sec. 468B designated settlement fund 
must be established for the principal purpose 
of “resolving and satisfying” present and future 
claims. [Code Sec. 468B(d)(2)(D).] A Code Sec. 
468B trust may not satisfy the “resolve and 
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satisfy” requirement if there is “a ‘reopener’ 
provision which subjects the defendants to 
some remote or contingent liability.” [Hindert, 
Dehner & Hindert, STRUCTURED SETTLEMENTS 
AND PERIODIC PAYMENT JUDGMENTS, §13.05, at 
13-10.] Where a potential reopening issue may 
exist, and a Code Sec. 468B trust is desired, the 
authors recommend obtaining an IRS ruling.

More Fertile Fields
The second half of the book is composed of 
an appendix containing useful forms, including 
interrogatories, document requests, injury verdict 
forms, offer letters, settlement forms and attorney 
fee agreements. Many of these forms provide 
an excellent starting point for working with 
a structured settlement, but the authors warn 
that the structured settlement area can never be 

considered a “fill-in-the-blank” practice area. I 
think that’s an especially appropriate caution in 
this area, since I’ve personally seen some lawyers 
give short shrift to this area, especially when 
it comes to Code Sec. 468B trusts. The authors 
correctly state that care must be taken to review 
all the aspects of a particular case and tailor an 
approach best suited for the client.

Conclusion
This book goes a long way to provide a background 
and balanced review of the law in this area. A 
unique book on a unique subject matter, it is a 
well written and thorough treatment of the area. 
The book is available from Law Journal Press for 
$195 at www.lawcatalog.com, by writing to Law 
Journal Press, 105 Madison Avenue, New York, 
NY10016 or by calling (800) 603-6571. 

Novel Uses for a “C” Reorganization
By Richard C. Morris • Robert W. Wood, P.C. • San Francisco

All tax practitioners know the basic rule that 
income is realized when property is exchanged 
for other property that differs materially either 
in kind or extent. Taxation then follows, unless 
another Code section expressly provides for 
nonrecognition. Code Sec. 368 is one of those 
nonrecognition sections which override current 
taxation. There is no gain when the changes 
are “readjustments of corporate structure ... 
as are required by business exigencies.” [Reg. 
§1.368-1(b).]

A C reorganization involves an acquiring 
corporation giving its voting stock to a target 
corporation in exchange for substantially all of 
the target corporation’s assets. The target then 
distributes the acquiring corporation’s stock to 
its shareholders and liquidates. The acquiring 
corporation takes over the target corporation’s 
business, and the historic target shareholders 
become shareholders of the acquirer. In essence, 
the target’s business continues, albeit in the 
corporate solution of the acquiring corporation.

Although this example makes a C reorganization 
seem pedestrian, and the application of the 
Code and regulations relatively straightforward, 
we all know that the reorganization provisions 
don’t provide all the rules by themselves to deal 
with the infinite nuances of the real world. For 
proof of this, just look at the volumes of revenue 

rulings, revenue procedures, letter rulings, 
etc., each offering details into the labyrinthine 
reorganization law. Recently, the IRS added 
incrementally to the literature by issuing LTR 
200515012 [Dec. 20, 2004]. It may surprise some 
readers, as it appears to sanction the change to a 
more liquid investment. It does not appear at all to 
be merely “readjustments of corporate structure 
... as are required by business exigencies.”

The Ruling
Target corporation is the head of a consolidated 
group which includes wholly owned T-Sub 
corporation. Target has voting and nonvoting 
common and preferred stock outstanding. T-
Sub owns less than one percent of Acquiring, a 
publicly traded corporation, and this Acquiring 
stock is the Target group’s primary asset. Target 
group has significant debt which its Acquiring 
stock is used to secure.

Target plans to conduct a multiple–step 
transaction which it believes will qualify as a 
C reorganization. 
1.  Target group will sell its assets other than 

the Acquiring shares and use the proceeds 
to pay down debt. 

2.  T-Sub will convert into a limited liability 
company which will be disregarded from 
its owner. 




