
OECD Countries Assess
Transparency Progress

By Lee A. Sheppard — lees@tax.org

Representatives of 101 countries met in Bermuda
on May 31 and June 1 under the auspices of the
Global Transparency Forum to assess each other’s
progress in meeting OECD transparency guidelines.
The forum released Phase 1 peer review progress
reports for the United States, Switzerland, Sin-
gapore, France, Italy, New Zealand, the Isle of Man,
Hungary, and the Philippines.

Phase 1 asks whether the country has the laws
and administrative infrastructure in place to meet
its obligations under its OECD model tax informa-
tion exchange agreements. The peer review reports
do not reveal much that was not already known,
especially about the heretofore less cooperative
jurisdictions, like Switzerland and Singapore. Some
countries have also completed Phase 2 of the peer
review, in which compliance with recommenda-
tions made in Phase 1 is assessed.

Is this exercise accomplishing anything in the
way of transparency? Yes, according to Pascal Saint-
Amans of the OECD, who admitted that the bilat-
eral, information-on-request model can be
‘‘cumbersome’’ for tax administrators. The Global
Forum operates by means of peer pressure, not
blacklists, and Saint-Amans said he believes that
peer pressure is working. ‘‘We are trying to get
everyone passing the exam,’’ he said.
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Both multinational corporations and tax-evading
individuals use offshore financial centers, but the
former are more sensitive to appearances. The pres-
ence of a tax haven on a blacklist or a gray list and
the lack of a U.S. treaty has caused some multina-
tionals and investment funds to re-domicile in
treaty jurisdictions, which — while still havens —
offer a patina of respectability. Indeed, the recent
scramble of tax havens to sign TIEAs was an
attempt to keep corporate business.

The whole exercise is colored by the failure of the
OECD harmful tax competition effort a decade ago.
Readers will recall that the OECD blacklisted many
island havens but did not blacklist the main Euro-
pean havens, making it look like a hypocritical
exercise. The islands successfully portrayed the
effort as big countries picking on little poor coun-

tries, and it blew up. Thus the Global Forum strives
to be inclusive and now has 101 members with
divergent interests. Saint-Amans complimented the
effort on its inclusiveness and lack of confrontation.

Little countries asked for one-stop shopping on
information exchange, so the European multilateral
mutual assistance agreement has been opened up to
all comers. Brazil has expressed a desire to sign this
agreement, Saint-Amans reported. The Global Fo-
rum has an annual budget of €3 million, used
mainly to produce reports, but developing coun-
tries will receive technical assistance from the IMF
and the World Bank.

Switzerland
Switzerland was compelled to sign several

newer-model TIEAs and information exchange pro-
tocols to its treaties in the wake of the UBS scandal
and purchases of account holder information by
European governments. Nonetheless, Swiss offi-
cials made noises that the new vaguely worded
agreements would be interpreted restrictively, so
that Switzerland would not entertain information
requests when the requesting jurisdiction lacked the
taxpayer’s name and identifying information. (For
prior coverage, see Tax Notes, Sept. 13, 2010, p. 1099,
Doc 2010-19685, or 2010 TNT 173-3.)

On February 15 the Swiss government issued a
statement backtracking from this stance, stating that
the law would be changed to permit other means of
taxpayer identification. Following through on this
statement will require the Swiss parliament to pass
a law, which may even go to referendum.

‘‘My expectation is that they will pass it,’’ said
Mike Rawstron, the Australian tax administrator
who serves as chair of the Global Forum. Saint-
Amans said that the peer pressure of the forum was
instrumental in the Swiss turnaround.

Switzerland will interpret other information ex-
change provisions narrowly. It requires identifica-
tion of the taxpayer ‘‘without any doubt.’’ It can still
use bank secrecy to deflect information requests
made under its older agreements, which account for
half of its agreements. The peer review report notes
that Switzerland still permits bearer shares and
bearer savings account books, which are being
phased out. The report also states that the account
holder’s right to notification and challenge of dis-
closure can impede access to information.

Switzerland did put in place domestic secondary
legislation, which will eventually be replaced by a
law enabling compliance with information requests.
But the competent authority lacks coercive power to
obtain information. Switzerland will refuse an in-
formation request for being out of line with article 5
of the OECD model treaty, made in bad faith,
incompatible with the values of Swiss law, or based
on information obtained in violation of Swiss law.
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These rules prevent turnover of information based
on stolen bank account data. These rules, nonethe-
less, are not viewed as effective blockades by some,
on the view that Switzerland will not know when
stolen information is being used.

Switzerland will not exchange
information it doesn’t consider
‘foreseeably relevant’ — the magic
words of the newest version of the
information exchange agreements.

Switzerland will not exchange information it
doesn’t consider ‘‘foreseeably relevant’’ — the
magic words of the newest version of the informa-
tion exchange agreements. If the treaty partner
considers the requested information relevant but
Switzerland does not, Swiss intransigence will
show up in Phase 2 of the peer review, which will
consider whether application of these rules is con-
sistent with the TIEA standard. Switzerland already
has received information requests under its new
agreements, so there will be a track record on which
to base the Phase 2 evaluation.

Other Countries
Peer review reports on eight other countries were

released on June 1. Singapore signed some TIEAs,
but its competent authority still lacks the power to
compel production of requested information. Sin-
gapore authorities do not have the power to get
information that the government isn’t collecting for
its own purposes. In the newer model TIEA, the
government’s lack of interest in the requested infor-
mation is not an acceptable justification for not
seeking it.

Saint-Amans reported that Belgium successfully
adopted legislation to end bank secrecy, even
though it doesn’t have a government. In the peer
reviews, France and Italy were both faulted for
dithering in their response to information requests.
The Isle of Man has difficulty getting information
about limited partnerships. New Zealand has diffi-
culty producing records for nominees and liqui-
dated companies. Hungary has deficiencies in its
legal framework for information exchange.

The United States has some states that permit
anonymous ownership of entities. Single-member
limited liability companies are deemed not to exist
in the U.S. federal system, so until recently they did
not have to have taxpayer identification numbers.
The United States responds to roughly 1,000 re-
quests, each asking for many items of information,
and automatically exchanges 2.5 million pieces of
information each year. The IRS can get anti-money-
laundering information held by Treasury’s Finan-

cial Crimes Enforcement Network to respond to an
information request, but there is no such informa-
tion for single-member LLCs.

Saint-Amans cited the forum’s criticism of the
United States as evidence that the forum will call big
countries to account. He characterized the lack of
data on ownership of foreign-owned single-member
LLCs with no effectively connected income (which
would require their owners to file a return) as a
‘‘serious deficiency in availability of ownership in-
formation.’’ He added that the U.S. government
agreed with the report.

Asked whether the bilateral, information-on-
request model was not impractical in cases of tax
haven intermediary entities, Saint-Amans, a former
tax administrator, said no. He explained that the
international standard requires the jurisdiction
where an entity is organized to provide ownership
information. Saint-Amans admitted that tax admin-
istrators digging through layers of entities may
have a time-consuming task. Moreover, the stand-
ard requires that countries enter into TIEAs with all
‘‘relevant partners’’ who request them, he said.
Those that do not will face criticism in the Global
Forum.
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